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COMES NOW, Appellant Robert Elizarraraz, through counsel Deborah Whipple, and 
offers this Opening Brief in accord with IAR 35(h). 
Nature of the Case 
This is an appeal from the imposition of an excessive sentence following a guilty plea to a 
single count of violation of a no contact order. J.C. § 18-920. R 42-44; Augmented Record. 
Procedural History and Statement of Facts 
Mr. Elizarraraz pied guilty to violating a no contact order prohibiting contact with his 
now former wife Amber Elizarraraz. Tr. p. 6, In. 7-24. 
According to the PSI, the police arrested Mr. Elizarraraz at St. Luke's hospital after his 
wife's neighbor took him to the emergency room. The neighbor had found Mr. Elizarraraz 
I- APPELLANT'S OPENING BRIEF 
outside, covered in urine, feces, and gasoline, saying that he had taken 80 or 90 lithium pills, and 
threatening to set himself on fire. When the neighbor said that he was going to call 911, Mr. 
Elizarraraz said that he would not be taken alive, so the neighbor helped him clean himself, gave 
him clothing, and convinced him to allow him to take him to the hospital. During this time, Mr. 
Elizarraraz vomited numerous times, appeared to pass out a couple of times, fell down and hit his 
head on a door, and fell down some steps. He also held a box knife that he refused to give up. 
PSI p. 1-2. 
When he got home, the neighbor called the police out of concern for Mr. Elizarraraz's 
wife and their child, neither of whom the neighbor had seen that day. PSI p. 2. 
When the police went to the wife's house, she was fine. She said that she had been 
startled awake about 4:00 a.m. by Mr. Elizarraraz standing over her. They argued and she told 
him she wanted a divorce. She said that Mr. Elizarraraz took all his lithium in an attempt at an 
overdose, after which she called the police and left the house with her daughter because he would 
not allow her to take him to the hospital. When she came home, she saw he was not there and 
threw some of his things outside. PSI p. 2. 
At the hospital, Mr. Elizarraraz was combative and placed in restraints. PSI p. 2-3. 
Mr. Elizarraraz agreed to plead guilty to violation of a no-contact order, and the state 
agreed not to file a persistent violator allegation and to recommend a total sentence of five years 
(two fixed plus three indeterminate) with a period ofretainedjurisdiction. Tr. p. 6, In. 11-16. 
A com1-ordered mental health evaluation returned a diagnosis of bipolar disorder, NOS; 
amphetamine abuse; and antisocial personality disorder. Prior to the events in this case, Mr. 
Elizarraraz had been committed twice before and hospitalized for a variety of mental health 
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problems, including many diagnoses and overdoses and a self-stabbing. PSI p. 14. 
This was Mr. Elizarraraz's second felony conviction in Idaho. He had previously been 
convicted of injury to a child. 1-Ie had initially done a rider on that case and had been put on 
probation, but ultimately, he was imprisoned and served the full term of his sentence. PSI p. 17. 
Mr. Elizarraraz's now ex-wife wrote a letter to the court detailing the history of her 
relationship with Mr. Elizarraraz and her fears regarding him. PSI p. 264-265. 
The PSI made the following recommendation: 
Given the magnitude of Mr. Elizarraraz's demonstrated behavior, that includes 
non-compliance with medication management, coupled with his poor history of 
performance on supervision, a period of retained jurisdiction is recommended. 
Such a sentence would provide the defendant with structure and treatment 
opportunities while further assessing his amenability for future community-based 
superv1s1011. 
PSI p. 17. 
Likewise, the state recommended a period of retained jurisdiction citing the fact that 
while in the jail Mr. Elizarraraz was stabilized by his medications. The state noted that it was 
recommending a rider because Mr. Elizarraraz could be carefully evaluated during that process 
and at the end the court could determine whether he was fit for probation. Tr. p. 29, In. 6 - p. 30, 
ln. 21-24. 
And, the defense asked for a sentence of one year fixed followed by two years 
indeterminate suspended in favor of probation. In making this request, counsel noted that this 
was Mr. Elizarraraz' s first felony conviction since 1996, that he has significant mental health 
issues which had improved while he was in the jail with medical care and that the mental health 
evaluation indicated the likelihood that he would engage in treatment and adhere to treatment 
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recommendations was fair to good. Moreover, he was evaluated as a low risk to re-offend if he 
received treatment. Tr. p. 31, In. 9 - p. 34, In. 7. 
Mr. Elizarraraz told the court that he obviously has issues which he had been working on 
and that he believed the court would be fair and that he appreciated the court. Tr. p. 34, In. 9 -
13. 
Despite the state's recommendation, the court imposed a sentence of five years (two fixed 
followed by three indeterminate.) R 38-40. The court declined to order a rider based upon Mr. 
Elizarraraz's prior history in prison where he had disciplinary offenses and his probation and 
parole violations which had included absconding. Tr. p. 37, In. 6-12. 
A timely notice of appeal followed. R 42-44. 
Thereafter, a Rule 35 motion for reduction of sentence and brief in support were filed. 
However, no new information was offered. This motion was denied and a new notice of appeal 
was filed. Augmented Record. 
Issue Presented on Appeal 
Did the district court impose an excessive sentence? 
Argument 
The Sentence was Excessive 
Mr. Elizarraraz asks this Court to reverse the judgment and commitment entered by the 
district court because the sentence imposed was excessive. 
Appellate review of a sentence is based upon an abuse of discretion standard. State v. 
Justice, 152 Idaho 48, 52, 266 P.3d 1153, 1157 (Ct. App. 2011). 
Where a sentence is not illegal, the appellant has the burden to show that it is 
unreasonable, and thus a clear abuse of discretion. State v. Brown, 121 Idaho 386, 
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393, 825 P.2d 482, 490 (1992). A sentence may represent such an abuse of 
discretion if it is shown to be unreasonable upon the facts of the case. State v. 
Nice, l 03 Idaho 89, 90, 645 P.2d 323, 324 (1982). A sentence of confinement is 
reasonable if it appears at the time of sentencing that confinement is necessary 'to 
accomplish the primary objective of protecting society and to achieve any or all of 
the related goals of deterrence, rehabilitation or retribution applicable to a given 
case.' State v. Too hill, 103 Idaho 565, 568, 650 P .2d 707, 710 (Ct. App. 1982). 
Where an appellant contends that the sentencing court imposed an excessively 
harsh sentence, [the appellate court] conduct[s] an independent review of the 
record, having regard for the nature of the offense, the character of the offender, 
and the protection of the public interest. State v. Reinke, 103 Idaho 771, 772, 653 
P.2d 1183, 1184 (Ct. App. 1982). When reviewing the length of a sentence, [the 
court] consider[ s] the defendant's entire sentence. State v. Oliver, 144 Idaho 722, 
726, 170 P.3d 387, 391 (2007). In order to prevail on a claim that a sentence 
represents an abuse of discretion, the defendant must show in light of the criteria, 
[that the] sentence was excessive under any reasonable view of the facts. State v. 
Charboneau, 124 Idaho 497,499,861 P.2d 67, 69 (1993); State v. Small, 107 
Idaho 504,505,690 P.2d 1336, 1337 (1984). Where reasonable minds might 
differ, the discretion vested in the trial court will be respected, and [the appellate] 
court will not supplant the views of the trial court with its own. Small, l 07 Idaho 
at 505, 690 P.2d at 1337. In order to prevail, the appellant must establish that, 
under any reasonable view of the facts, the sentence was excessive considering the 
objectives of criminal punishment: (1) protection of society; (2) deterrence of the 
individual and the public generally; (3) the possibility of rehabilitation; and (4) 
punishment or retribution for wrongdoing. State v. Stover, 140 Idaho 927, 933, 
104 P.3d 969, 975 (2005). 
Justice, 152 Idaho at 54,266 P.3d at 1159. 
An abuse of discretion occurred in this case because the sentence was excessive 
considering the objectives of: ( 1) protection of society; (2) deterrence of the individual and the 
public generally; (3) the possibility of rehabilitation; and ( 4) punishment or retribution for 
wrongdoing. 
In this case, the state's recommendation of a rider was an appropriate sentence for 
purposes of protection of society, deterrence, rehabilitation, and punishment. Mr. Elizarraraz 
clearly had mental health issues that affected his behavior. While he was in jail receiving 
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medical supervision, he stabilized. 
This stabilization showed that society could be protected by imposing sentence but then 
retaining jurisdiction because during the period ofretained jurisdiction he could be, as the state 
noted, carefully evaluated and it could be determined whether he could manage his own medical 
needs while on probation. Likewise, a period of retained jurisdiction would have satisfied the 
goals of deterrence, rehabilitation, and punishment by imposing prison time but allowing for 
probation if Mr. Elizarraraz could demonstrate that his mental health was stable and he could 
continue his safety, stability and compliance on probation. 
In imposing prison time without a period of retained jurisdiction, the court imposed an 
excessive sentence. 
Conclusion 
Mr. Elizarraraz asks this Court to reverse the judgment imposing sentence and remand 
with instructions to impose a reasonable sentence. 
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